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TAXATION- UsE TAX-COLLECTION BY A FOREIGN CoRPORATIONINAPPLICABLE WHERE FOREIGN CORPORATION MAKES STRICTLY INTERSTATE SALES - The Michigan Use Tax Act 1 requires every seller of tangible

1

Mich. Stat. Ann. (Supp. 1941), §§ 7.555(1)-7.555(22).

1942}

RECENT DECISIONS

personal property for storage, use or other consumption in the state of Michigan,
engaged in the busines-5 of selling at retail in Michigan, to collect the tax imposed
by the act. Plaintiff is an lliinois corporation operating a merchant tailoring
establishment in Chicago. It takes orders in Michigan, from residents, for clothes,
fills the orders in Chicago and, by agreement, the title to the clothes is vested in
the purchaser upon delivery in Chicago to an interstate carrier. It maintains a
branch office in Detroit where samples are kept, salesmen take measurements and
orders and accept down payments. Collections of unpaid balances are also made at
the Detroit office and are deposited in a Detroit bank subject only to withdrawals
by lliinois checks. Plaintiff seeks a decree declaratory of its rights under the
Use Tax Act, alleging that the act is unconstitutional, or if constitutional, that
it does not apply to plaintiff. Held,2 three judges dissenting, that the act does
not apply to the plaintiff because "leave to do business in [Michigan], unless an
intrastate business is carried on and the intrastate and interstate businesses become associated, does not subject interstate commerce to any State-imposed
burden." J.B. Simpson, Inc. v. State Board of Tax Administration, 297 Mich.

403, 298 N. W. 81 (1941). 8
Statutes similar to the one in the principal case have been enacted by many
of the states which have sales tax acts.4 The purpose of use tax statutes has generally been understood to be to prevent widespread avoidance of the state sales
taxes by residents of the taxing state and to prevent discrimination against retailers within the state who must either absorb the sales tax themselves or lose
sales to out-of-state retailers whose sales in interstate commerce are exempt from
the sales tax. 5 Since it is impracticable for the state to collect the tax from the
user, the use tax statutes commonly provide that the retailer, engaged in the
business of selling at retail in the state, collect the tax. In construing the Michigan statute as being applicable only to a seller making some intrastate sales, 6
2
The Michigan Use Tax Act was held constitutional in Banner Laundering Co.
v. State Board of Tax Administration, 297 Mich. 419, 298 N. W. 73 (1941), a companion case to the principal case.
3
The U. S. Supreme Court denied certiorari, sub nom. Brown v. J. B. Simpson,
Inc., (U. S. 1941) 62 S. Ct. 137. Since the Michigan court merely held the statute
inapplicable, no constitutional question· was involved; that is probably the reason that
certiorari was denied.
4
Seventeen of the sales tax states have adopted the use tax. FORD and SHEPARD,
THE MICHIGAN RETAIL SALES AND UsE TAXEs 101 (1941).
5
This was the general belief before the decision in McGoldrick v. Berwind-White
Coal Mining Co., 309 U.S. 33, 60 S. Ct. 388 (1940). In that case it was held that
sales in interstate commerce could be subjected to a sales tax since there was no obstruction to, or discrimination against, interstate commerce. However, the use tax
statutes were enacted before that decision.
6
The Michigan Use Tax Act, Mich. Stat. Ann. (Supp. 1941), § 7.555(2)(d),
states: "'Seller' means the person from whom a purchase is made and includes every
person engaged in this state or elsewhere in the business of selling tangible personal property for storage, use, or other consumption in this state.•••" The Michigan
court disregarded this section because "A definition of words and phrases in an act
carries no force unless employed in the enactment." 297 Mich. at 406. The court then
proceeded to § 5 of the act which applies to sellers of "tangible personal property for
storage, use or other consumption in this state, engaged in the business of selling at
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the court in the principal case has narrowly limited the scope of the act. Apparently it felt itself constrained by the belief that to hold the provision applicable to
a foreign corporation whose local activity fell short of making intrastate sales
would render the statute unconstitutional.7 However, since the United States
Supreme Court has held that a state may constitutionally require a foreign corporation to collect a state use tax when the corporation's only local activity consists in maintaining agencies in the state which solicit interstate sales, 8 the fears
of the Michigan court seem to have been unfounded. Inasmuch as the sales
of the corporation in the principal case do not come within the Michigan sales
tax act,9 the only practical way left to the state to prevent those sales escaping
untaxed was to apply the use tax act. Because of the court's construction of the
statute, this possibility no longer exists, and it appears that a principal purpose of
the Michigan use tax act has been defeated.

retail in this state," and the applicability of the statute was based on an interpretation
of that section.
7 The Michigan court, in coming to such a conclusion, relied on the holding
in Nelson v. Sears, Roebuck & Co., 312 U. S. 359, 61 S. Ct. 586 (1941). In that
case the United States Supreme Court held that a foreign corporation maintaining retail
stores in Iowa could constitutionally be required to collect the use tax on mail orders,
sent by Iowa purchasers to out-of-state branches of the corporation and filled by direct
shipment by mail or common carrier from those branches to the purchasers, even though
such orders were not solicited or placed by any of the corporation's agents in Iowa.
The Iowa statute which was involved, Iowa Code (1939), §§ 6943.102-6943.125
required every retailer "maintaining a place of business" in the state and making sales of
tangible personal property for use in the state, at the time of making such sales, whether
within or without the state, to collect the use tax from the purchaser. It will be seen
that this statute differs from the Michigan statute (note 6, supra) in that the Iowa act
specifically provides that the act is applicable only to retailers "maintaining a place of
business" in the state while the Michigan act merely requires that the retailer be "engaged in the business of selling at retail" in the state. It seems that this difference in
the wording of the two statutes is sufficient to warrant confining the holding in the
Sears, Roebuck & Co. case, supra, to situations involving statutes which, by their exact
wording, apply only to retailers maintaining retail stores in the state.
8 Felt & Tarrant Mfg. Co. v. Gallagher, 306 U.S. 62, 59 S. Ct. 376 (1939).
The California Use Tax Act which was involved in that case provided that "Every
retailer maintaining a place of business in this State and making sales of tangible personal property for storage, use or other consumption in this State," collect the tax.
Cal. Gen. Laws (Deering, 1937), Act 8495a, § 6.
9 J. B. Simpson, Inc. v. O'Hara, 277 Mich. 55, 268 N. W. 809 (1936).

